#3-600 6/4/81
Memorandum 81-20
Subject: Study J-600 - Dismissal for Lack of Prosecution (Draft of
: Tentative Recommendation)

Attached to this memorandum is a staff draft of a tentative recom-
mendation relating to dismissal of a civil action for lack of prosecu-
tion, drafted in accordance with the Comnission's decisions made at the
March 1981 meeting. In general the draft keeps existing law but codifies
exceptions and excuses to dismissal that are now found in case law. The
draft also adopts the posture of a moderate liberalization of the
dismissal statutes in the form of a policy declaration in favor of trial
on the merits, discretionary dismissal for failure to bring to trial
after three rather than two years, and a one-year automatic extension of
time to bring to trial upon affidavit of the plaintiff. This memorandum
notes a few unresclved policy questions in the draft.

§ 583.330. Computation of time. Existing law provides an excuse

for failure to bring an action to trial within five years if to do so
was "impossible, impracticable, or futile.," Section 583.330 preserves
this excuse, but gives it a liberal interpretation by providing that the
court shall make a reasonable allowance for the time of delay caused by
"special circumtances that hindered the plaintiff." This is not incon-
sistent with existing case law, but does give the court more latitude in
excusing delays. The Comment gives illustrations of the types of delay
that would be excused under the more liberal standard. The Commission
had deferred consideration of this point at the March meeting.

§ 583.340. Additional time upon affidavit. The plaintiff can

obtain a one-year extension of time within which to bring an action to
trial by filing under Section 583.340 an affidavit of good cause. As
drafted, this procedure would be available to any plaintiff in any

court. However, its main use would appear to be in situations where due
to congested court calendars the plaintiff is unable to meet the statutory
deadline. The affidavit procedure will avoid the need for a motiom to
advance the trial date and will avoid the need to argue the defense of
impossibility, impracticability, or futility in response to the defen=-

dant's motion to dismiss. We could limit the affidavit procedure to
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congested courts; however, the staff sees problems in trying to define a
congested court and does not see any harm in allowing the affidavit
procedure in all courts.

§ 583.430. Authority of court. Secticn 583.430 provides alterna-

tive sanctions to discretionary dismissal by the court--the court may as

an alternative to dismissal make an award of costs, expenses, and attorney's
fees against the plaintiff or the plaintiff's attorney. Does this

provision go too far, or not far enough, and should it be extended to

the mandatory dismissal provisions?

At the March meeting the Commission approved the concept that as an
alternative to discretionary dismissal the court could impose a civil
penalty on the plaintiff or the plaintiff's attorney. The staff has not
drafted a penalty as such, but rather an allowance of costs and attorney's
fees to the defendant. The staff draft takes this approach because of
the lack of any standards for assessing a civil penalty, the hostility
of the courts towards civil penalties, and because a civil penalty does
nothing to help a defendant who is injured by the delay. At least ome
case has approved the concept of awarding costs and attorney's fees for
damage to the defendant caused by delay. See Hansen v. Snap-Tite, Inc.,
23 cal. App.3d 208, 100 Cal. Rptr. 51 {1972).

The Commission's consultant, Mr., Elmore, is now of the opinion that
it would be inadvisable to permit monetary sanctions of any kind to be
assessed against the plaintiff. See Exhibit 0, attached. He is concerned
that rather than exercising sound discretion for or against dismissal, a
court will routinely impose a large assessment against the plaintiff
which will be uneconomical for the plaintiff to comply with, thus forcing
dismissal in many more cases.

Assuming the Commission decides to keep alternative sanctions to
dismissal, Mr. Elmore also raises the policy question whether they
should be applied to mandatory dismissal situations. If plaintiff fails
to serve a return summons within three years, should the plaintiff be
able to pay costs and attorney's fees and gain additional time? If the
plaintiff fails to bring to trial within five years, should the plaintiff
be able to pay costs and attorney's fees and gain additional time? The
staff does not believe alternative sanctions are necessary or desirable

in these situations under the Commission's draft--the maximum prescribed



time limits should be adequate in most cases and where they are not the
liberal allowance of time for impossibility, impracticability, or futility
is sufficient.

Article 5. Dismissal calendar, Pursuant to the Comnission's

direction, the staff has inquired of a sampling of trial courts whether
procedures to enable the courts to weed out dormant civil cases on a
mass basis would be useful. Specifically, we sent inquiries to 12
superior courts and 14 municipal courts, large and small, in both
Northern and Southern California. So far we have received responses
from five superior courts and eight municipal courts {see Exhibits 1-13,
attached). The questions we asked and the responses we received are
summarized below. We will supplement this memorandum as additional
responses are received.

Are dormant civil cases a problem in your court? Most of the

respondents felt that dormant civil cases are not a problem in their
courts. Three respondents did indicate that dormant cases are a problem.
In the courts where the cases are a problem, storage and microfilming of
records were singled out as the major concerns. See, e.g., Exhibits 9

{Los Angeles Municipal Court) and 10 (Riverside County Superior Court),

Do you presently have a practice or local rule designed to weed out

dormant civil cases? Most jurisdictions do not have a local practice or

rule to weed out dormant civil cases, but some do. The Ventura County
Superior Court (Exhibit 4) conducts an active program of issuing Orders
to Show Cause Re Dismissal. The Central Orange County Municipal Court
(Exhibit 6) purges civil cases whenever time and manpower will allow.
Periodically in the Riverside County Superior Court (Exhibit 10} registers
of actions are reviewed to ascertain whether a judgment or extension of
time has been filed; if not, the action is listed on an order of dismissal
(approximately 30 cases per order), which is approved and signed by the
court, entered in the register of actions, and filed. The San Bernardino
County Superior Court (Exhibit 11) routinely dismisses on its own
motion cases in which the five-year statute has run.

The Oakland-Piedmont Municipal Court (Exhibit 8) in the past attempted
to review the dockets to identify cases that are dormant for the purpose
of creating a calendar for the judge to make an order of dismissal; this

was motivated by statistical reasons for the purpose of Judicial Council
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reporting, but since judicial staffing is based on filings and not
dismissals, this is no longer done. The court does, however, destroy
all records of a case 1l years after a judgment is entered or after
filing if no judgment is entered, upon court order.

Most of the courts that have no practice or rule designed to weed
out dormant civil cases cite manpower or expense as a factor, and even
those courts that do have such a practice or rule note that it is imple-
mented only as time and staffing demands permit.

Do you believe a procedure, such as a periodic dismissal calendar

prepared under the direction of the court and implemented Ezjmailed

notice to the parties on a show-cause basis, would be helpful? Most

respondents were negative about a dismissal calendar. A typical concerm
was that its cost would exceed its benefits, at public expense. See,
e.g., Exhibits 3 (San Francisco Superior Court), 7 (San Diego County
Superior Court), 10 (Riverside County Superior Court) and 11 (San
Bernardino Superior Court). A few courts felt such a procedure would be
helpful, however. See Exhibits 2 (Livermore-Pleasanton Municipal Court),
5 (West Kern Municipal Court), and 6 (Central Orange County Municipal
Court), 12 (Fremont-Newark-Union City Municipal Court; “"staffing would
be required").

Do you believe any other tools are necessary or desirable to handle

dormant cases? Our respondents came up with a variety of suggestions.

The Livermore-Pleasanton Municipal Court (Exhibit 2) felt that periodic
dismissal calendars should suffice; a sophisticated data-processing
system could be one alternative, but would not be cost effective. The
San Francisco Superior Court (Exhibit 3) suggested a substantial filing
fee (e.g. $100) which would be refundable upon dismissal, trial, or
other disposition; this would be an inducement to motlvate parties to
voluntarily clear the dockets of dormant cases. The Central Orange
County Municipal Court (Exhibit 6) would like to see a reduction of the
mandatory retention period of civil records from 10 years to the periods
applicable to criminal cases. The Los Angeles Municipal Court (Exhibit
9) would like to see a judgment enforceable for three or four years,
with the possibility of extension.

The Ventura County Superior Court (Exhibit 4) makes a number of

suggestions: (1) A fully computerized court information system would



facilitate preparation of dismissal notices and calendars; they have
such a system currently in development stages. (2) Microfilming of
cases dismissed for lack of prosecution should not be required; rather,
a note in the Register of Actions that the case is dismissed and the
files destroyed should be sufficient; perhaps an attorney should be
required to keep case records for a period following last activity on
the case. (33 The court should be able to dismiss an action on its own
motion if an at issue menorandum is not filed within two years after
commencement of the action.

Based on the responses so far received, it appears that a dismissal
calendar type of requirement would not be desirable due to financial
considerations. The staff also believes it would be inadvisable to
statutorily encourage such programs on a discretionary basis since that
would lead to local differences and a lack of uniformity among the

various courts.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Exhibit O

GARRETT H. ELMORE
Attorney At Law

340 Lorton Avenue
Burlingame, California 94010

{415} 347-5665
¥ay 15, 1981

Re: Study J-600- Dismissal For Lack Of Frosecution

Memo. to Ir. Sterling
From: lir. Elmore

This lists certain points for the consideration {or
further consideration) of the Commission and staff.

Sec.583.430(2). It is my strong view that the new act
should not attenpt 0 deal with an award for all or part

of defendant's costs, actusl exnenses and reasonable at-
torney's fees "“thct have resulted from the delay.” This will
frustrate the present liberal law =nd requirc an lmmensse
amount of litigation. I =m =ware there is one cose that
imposed a "condition® (under the more "balanced" vrovisions
of Rule 203.5) that defendant nay 310,000. as detriment to
meke amends. I doubt if it was ever paid. On the fzets the
motion should hove been srented unconditionally. The zrezent
wording, in my view, =zhould be omitted, leaving the problem
t0 the courts to decige if the cagse referred to was correctly
decided under the more general wording of Rule 203.5 OR

it should be cualified severely:

(2) Require ns a condition of denial of dismissal taat
the plaintiff or the nlaintiff's attorney zt f-ult

pey to the dsfendant or defendant's atltorney =z sum
not in excess of 3500, &85 & ven-ity (licuidated surm)
Tor hoving caused unre-conaple delay (without acecunze
excuse) . {Z{equires smoOThing ous) o

If a personal reference mey be permitted, I drafted with
others the "conditions" wording in Zule 203.5 after I h-d
examined the iew York “"costs award" system then setiing
under way. But I primearily hed in mind the court could set
other conditions. In the last month I have reviewed the
New York cases (Appell-te Division). The hithest =awrrd

of "ecosts" I saw was 3500. with zwsrds of 350., 3100. -nd
%250, In a footnote in Powell, J's opinion in Roacdway T
press, Inc. v. rFiver {(1980) 65 L. =d. 24, 438, 100 3. Cu.
2464, the New York cases are sald to involve "fines or
costs™ under inherent nower (the ovinion expressing no
view). As illustrated by thot czse rnd vy _Bouguess v. Prine




Paze

Two Kr. Sterling - kay 15, 19381

22 Cal. 3d 626 (1978) there is considerable resistance to
wsanctions" particularly where unlimited. I -~m told

there is a bill to reverse the Bzau-uness case. The Stnte
Bar of Celifornia =znd Lttorneys for Criminal Justice filed
A/C in the Bguguess case and vrobably helped attain the
result.

There are problems with attorney's fees snctions in the

case of litigants azvpenring as indizents. With the =res-

sure from various sources, it is my concern that the "delay™
law will be =miven a fresh new aporoach if the Staff wording
is retzined, i. e., shorter time for moving for discretionary
dismissal, even though the court calendar could not =ccomod-
ate one who did not mske every time reguirement or step cont-
emvlated by the rules of court.

See. 583.430. As you know, it has been my position that
The "conditions" section should apnly also {0 mandntory
dismissals for failure to mrve or bring to trial (not
merely to discretionzry dismissals).

Alternztely, however, I suszgest the trial court, under
approprizte procedure, hove jurisdiction to make an order
extending time. The Commission did not favor this as to
time for return of summons =nd perhaps in any aspect., It
is disturbing that the court lacks powers to rmzke an order
as to time for trial when the courts areusing wvrocedures
that are critici-.ed in the opinion by Justice Kaufmen you
mentioned.

Local rule.The "returns" so far lead me to believe that
Tor tentative circulation a provision could be drafted
that outlines what a local rule (optionall} could do.

A shorter period than those specified in the Act for
plecinz a matter on a dismissal calendar misht have sgome
use in particular areas and shorten the actuzl period
for holding abandoned czses. The statute could start:
wNothine herein shall srevent a court.... by loeczl rule
ees from,..

Res*hctull?/z9bg;§fe ’
Z"ﬁ/‘:f'&'/ ’(_”/‘/'{Z-—JZQ_J
Forrett H. Elmbre

Consultant
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Exhibit 1

STATE OF CALIFORNIA EDMUND G. BROWN IR., Gowemor

CALIFORNIA LAW REVISION COMMISSION

4000 MIDDLEFIELD ROAD, ROOM D-2

;‘;‘;}’ ALTO, CAFORNIA 94306 ' April 28, 1981

Hon. John J, Lynch, Presiding Judge
LA Municipal Court, Inglewood District
One Regent Street

Inglewood, California 90301

Dear Judge Lynch:

The California Law Revision Commission, pursuant to a legislative
directive, is presently engaged in a study of Code of Civil Procedure
Sections 58la and 583, relating to dismissal of civil actions for lack
of prosecution, For the purpose of this study it would be helpful to
know the extent to which various courts initiate calendaring or other
procedures to discover and eliminate dormant civil cases, The Annual-
Report of the Administrative Office of the California Courts states
that, "From time to time individual courts purge their records by making
such 'housekeeping' dismissals.” 1980 Judicial Council Report 72 n.l5.

The Commission would appreciate having the following informatiom
for your court:

(1) Are dormant civil cases a problem in your court? 1”bf7

{2) Do you presently have a practice or local rule designed to weed
out dormant civil cases? If so, what is the practice or rule? If you
presently have no such practice or local rule, is manpower or expense a

factor? yq,() _

(3) Do you believe a procedure, such as a periodic dismissal calen-
dar prepared under the direction of the court and implemented by mailed
notice to the parties on a show-cause basis, would be helpful? kL{)

(4) Do you believe any other tools are necessary or desirable to
handle dormant cases?

The Commission would be greatly aided in its study if you could
refer this inquiry to the administrative officer or other appropriate
person who can give us the information desired. Thank you very much.

Sincerely, .
N;izzniel Sterling
Assistant Executive Sdetretary

¥S:jer
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Exhibit 2

LIVERMORE-PLEASANTON MUNICIPAL COURT

39 50. LIVEAMORE AVENUE
P.0. BOX 552
LIVERMORE, CALIFGRNIA 94550
{415) 447-0256

JOHMN A, LEWIS, JuDpse - GEQRGE E. MEESE
MARK L. EATON, suose CLERK/ADMINISTRATOR

Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Altoc, California

Dear Mr. Sterling,

In reply to your letter of April 28, 1981 re:
dismissal of civil actions for lack of prose-
cution, I offer the following;

{1) Dormant cases are not now a problem at
this court.

(2) This court does not have a practice or local
' rule designed to weed out dormant cases.
Manpower and expense are both factors in this
.. regard.

(3) The procedure described in question three,
would be helpful.

(4) Periodic dismissal calendars should suffice.
I do not believe that a sophisticated data-
processing system to track cases would be
cost effective, although that could be one
alternative.

s tru

GeokXge K. Meese

GEM/ds
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Superior Gourt of Talifornia

San Francisco

FREDERICK J. WHISMAN

- Déér Mr.VSterliﬁg:-

EXECUTIVE OFFICER - AMaY'Jl, 1981

. CITY HALL as0o

L415) 558:3169

" Mr. Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94306

Your letter of April 28th has been referred to me by Presiding
Judge Constine. ' ' _

In reply td the four guestions in your letter, my answers are
"no" to the first three and "yes"™ to the fourth.

There is a possibility that the California Law Revision Com-
mission, in its attempt to set up some sort of calendaring system
to meet the "problem" of dormant cases, may find itself suggesting
a solution which is more onercus than the problem.

_ Dormant cases which are on file in the office of a county
¢lerk present no real problem to the court because they do not
become part of the civil active list. Though they may be somewhat
of a storage problem to the clerk, the dormant cases do not come
to the actual attenticn of the judges of the Superior Court. Even
if all dormant files are weeded out, what is really accomplished
if they are still on file and taking up the same storage space?

If it were possible to develop a system whereby non-prosecuted
cases could be dismissed or weeded out, we should avoid legislating
a bureaucracy more cocstly than that caused by the dormant files
themselves. What is needed is a self-activating device which will
motivate dismissal of a case that has been settled or abandoned by
the litigants.

The best inducement for self-activation is a monetary one. 1
would suggest the Commission consider an increase of filing fees by
a substantial sum like $100.00, all of which would be refunded to
the filing party upon the dismissal, trial or other disposition of
a case.

_ In no way would I recommend the establishment of another cal-
endaring system to notify, set for hearing and hear the hundreds of



Mr; Nathaniel Sterling
May 4, 1981
Page Two

caseé each yeaf which are properly abandoned by the pattles. If
- they do not wish to pursue a case; why should the taxpayer pay
. for procedures to purge such files? .

- Yours truly,

.

FIW/jrs
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CHAMBERS OF

The Superior Court

HALL OF JUSTICE, VENTURA COUNTY GOVERNMENT CENTER
800 SOUTH VICTORIA AVENUE
VENTURA, CALIFORNIA 93009
(BOB} 654-2267

May 5, 1981

Nathaniel Sterling

Asgistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D=2
Palo Alto, Califormia 94306

Dear Mr. Sterling:

‘Digmissal of Civil Actions Under CCP Sections 581 et seq;
Your Inquiry of April 28

Your subject inquiry, addressed to Presiding Judge Jerome H. Beremson of this
Court, has been referred to this office for response.

Please be advised that this Court has always conducted an active program of
issuing Orders to Show Cause Re Dismissal pursuant to the subject sections

of the CCP, though this effort has been intermittent and frequently completed
only as clerical time permits. At this writing, however, we are completely
up to date on our 0SC re dismissal processing, and have dismissed all qualify-
ing cases except those wherein appearances were made and good cause shown at
the 0SC hearing (these latter are very, very few in number). The necessary
manpower required to manually review the court's Register of Actions for
potentially qualifying cases, and to subsequently pull and review each case
£ile, prepare and mail the OSC and to prepare the 0S¢ calendar, is certainly
substantial and does create some problem for us in effectively processing
these dismissals. The best tool to facilitate these matters would be a fully
computerized court information system (which we currently have in development
stages), that would permit ready identification of qualifying cases based on
CCP criteria, with automated preparation of notices and calendars.

Even more of a problem than the clerical work required to process these
matters, is the fact that "dormant" or "closed" cases must still be labor-
tously reviewed, prepared and microfilmed prior to their destructiom, even

‘though the case has never progressed to the at issue stage. The records

administrator 's question is why the courts should provide such a convenient
and expensive permanent £iling system for the "junk" cases that respective
counsel probably do not maintain in their own files for any substantial
pericd of time. A solution would seem to be a provision for destructiom
without filming of the files of dismissed cases, as though they had never

been filed in the first instance. The most that should be required is a
note in the Register of Actions that the case is dismissed and destroyed.

If not already a matter of law, and given sufficient concern regarding same,
perhaps all attorneys should be required to keep their case records for some
given period of time following last activity on the case.
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Nathaniel Sterling
May 5, 1981
Page Two

The only further suggestion I would make is for a reduction of the period of
inactivity prior to which an OSC or dismissal may be issued, perhaps to as
little as two years. Further, rather than application of all of the existing
CCP criteria, I would urge that dismissal be permitted following the noticed
0SC hearing, of any case where the at issue memorandum is not filed within
two years of the date of the filing of the complaint. With the great current
clamor for the attention of the courts by serious Civil litigants, I see no
reason why the courts or the legislature should permit or encourage the
dallfance and lack of attention of parties and counsel to the proper prosecu-
tion of ciwvil matters. Frequently, of course, the actions are merely filed
to comply with the statute of limitations, then insufficient effort made to
determine whether there is actually law suit potential, and if determination
is made in the negative, the courts are seldom advised. Let's put litigants
on notice that filing a civil action in the courts, particularly the Superior
Courts, 1s serious business!

Thanks very kindly for the opportunity to comment on this matter.

Respectfully yours,

7%45;{[@‘/

Hank Rodgers _
Executive 0fficer of Superior Court

HB:1d

ce: Hon. Jerome H. Berenson, Presiding Judge
Robert H. Hamm, County Clerk
Calendar Management Section, Phyllis Bentley
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Fxhibit 5

WEST KERN MUNICIPAL COURT DISTRICT

Judges
WALTER H. CONDLEY
JACK E. LUND
MILTON A. ELCONIN
JAMES G. BOWLES
HENRY E. BIANCHI
LEWIS E. KING

Nathaniel Sterling

Assistant Executive Secretary
california Law Revision Commission
4000 Middlefield Road, Room D-2
palo Alto, CA 94306

Dear Mr. Sterling:

JUSTICE BUILDING
4215 Truxtun Avenus
Bakersfisld, California 93301

Telsphone {B06) 861-2411

In answering the questions contained in your letter of

April 28, 1981, I submit the following:

1. Dormant civil cases are not really a problem in

our Court.

2. We do not have a local rule or practice designed
to weed out dormant civil cases, although we feel

that there are a numbher of dormant cases ©

should, in fact, pe weeded out. The primary reason
is we simply do not have the manpower to set up such

a procedure.

3, We believe the suggestion raised in your No. 3

would be helpful to the Court.

4. We really cannct answer this because the dormant

file in civil matters has not been a problem,

therefore, we have really not given it too much

thought.

Very trp%y yOour s,

!

-

presiding Judge

WHC/ jcd

I

! f‘ s
Walté?ég: C ndlegfg //

-
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Exhibit 6
EOWARD W. BACZ2EK

CLEMK AND P, Q. BOX 1138

Municipal Conrt

OFFICER
CENTRAL ORANGE COUNTY JUDICIAL DISTRICT
700 CIVIC CENTER DRIVE WEST
SANTA ANA, CALIFORNIA 92709
- TELEPHOME: 834-35375 AREA CODE: 714

May 7, 1981

Mr. Nathaniel Sterling

California Law Revision Commission
4000 HMiddlefield Road, Room D-2
Palo Alto, California 94306

Dear Mr. Sterling:

With reference to your letter dated April 28, 1981,
the following information is submitted:

1) Dormant civil cases are a problem in the Central
Orange County Municipal Court.

2) Time and manpower permitting, civil cases are
purged whenever the preceding will allow. Man-
power is more predominant than is the expense.

3) A periodic dismissal calendar (at least semi-annual)
would definitely aid the court in performing a
routine purge of dormant civil cases.

4) An additional tool that would assist the court in
handling dormant civil cases would be to reduce
the mandatory retention period of 10 years to those
that currently apply tc criminal matters. In so
doing, office space, which is at a premium, would
be gained.

Very truly yours,

C V o7
/7§§%§f Mgﬁ%ﬁi/'ﬁéééiéfkéﬁéfi

W. Baczek
Clerk/Administrative Officer

EWB:ss
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Exhibit 7

The Superior Court

QF THE

State of Galifornia

COUNTY COURTHOUSE MAILNG ADDRESS
SAN DIEGO CALIFORNIA 92101 POST OFFICE 80X 27 24

CHAMBERS OF THE PRESIDING JUDSE ) SAN BIEGE, CALIFQRNIA B 2012

‘May 8, 1981

Mr. Nathaniel Sterling
Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94306

Dear Mr. Sterling:

I have your letter of April 28, 1981 relating to

dismissal of civil actions for lack of prosecution.
The questions posed and my answers are as follows:

Question (1). Are dormant civil cases a
problem in your court?

Answer: No.

Question (2). Do you presently have a practice
or local rule designed to weed out dormant civil cases?

Answer: HNo.

If you presently have no such
practice or local rule, is manpower Or expense a factor?

Answer: Work involved is more than benefit.

Question (3). Do you believe a procedure, such as
a periodic dismissal calendar prepared under the direction
of the court and implemented by mailed notice to the
parties on a show-cause basis, would be helpful?

Answer: HNo.

Question (4)}. Do you believe any other tools are




Mr. Nathaniel Sterling
May 8, 1981
Page Two

necessary or desirable to handle dormant cases?

Answer: No.

Vervytruly yours,

GILBERT HARELSOUN

GH/sv
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Exhibit 8

MUNICIPAL GCOURT
OAKLAND- PIEDMONT JUDIGIAL DISTRICT
IN CHAMBERS
WILLIAM F. LEVINS. JUDGE OAKLAND, CALITFORNIA 9548604

May 13, 1981

Mr. Nathaniel Sterling

California Law Revision Commission
4000 Middlefield Road, Room D-2
Paloc Alto, CA 94306

Dear Mr. Sterling:
Pursuant to yvour letter of April 28, 1981 to
Winifred L. Hepperle, the Clerk of this court has written

me the enclosed memo.

If there are any questions in connection herewith,
please feel free to contact Mr. Dickey directly.

Sincerely yours,

o, Follrn

William F. Levins

WFL:ac

cc: Wendy Hepperle, Qffice of Court Services
George R. Dickey, Oakland-Piedmont Municipal Court



QOakland-Piedmont Municipal Court
Intra-Departmental Memo

May 13, 1981

t  Judge Leviﬁs

George R. Dickeg.é///z)
-

pismissal of Civil Actions for lack of‘Prosecution

P

Following is an answer from the clerk's prospective
o the four questions posed in the letter from the Califernia
Law Revision Commission dated April 28, 1981, relating to
dismissal of civil actions for lack of prosecution.

Question #1. No.
Question #2. No. Manpower and expense is a factor.
Question #3. No. | o |
'".Qﬁestion #4. No.
A8 you are aware, our present préctice merely'leaves the
dismissal of the civil action, pursuant to 581 and 581a, to c¢mne

of the parties to make a motlon to dismiss if the other side
attempts to proceed beyond the statutory time limit.

: At the present time, the clerk's office does not review
the dockets to identify these cases that are dormant for the
purpose of creating a calendar for the judge to make an order
of dismissal.

In the past years, the clerk’s office used to attempt to
do that as best they could, however, the mptivation for that was
the fact that the court's report to the Judicial Council includes
a report of dismissals within the category of adjudication of
cases. As a practical matter, the number of dismissals plays
no part in the determination of the judicial staffing for any
courts since that Is based upon filings and not adjudication.

: At the present time, the clerks in the Civil Division,

s - as part of their normal duties, check the Register of Actions
covering complaiunts filed eleven years previously. All actions
wherein eleven years have elapsed since the date of entry of
judgment or since the date of filing if no judgment has been
entered are destroyed upon the order of the judge. The clerk

- makes a list of those actions wherein eleven years have not
eslapsed and determines the correct year for destruction and
makes a list of those cases. The list is used to remove all
files that are on the list and these files are filed in a special
Place in the file room by date of years of destruction. All of
the remaining files are destroyed.



Memo to Judge Levins

Page 2 ,
May 13, 1981 - ' : et

Based upon recent statutory law permitting the des-—
truction of permanent records, we will continue to use the
eleven-year criteria and ultimately destroy all court records
pertaining to the case. It would appear to be a very effective
way to take care of dormant civil cases that fit within those
" timeframes since there will be no record in our court of the

fact that the case was even filed.
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IM CHAMBERS

MUNICIPAL COURT

LOS ANGELES JUDIGIAL DISTRIGT TELEPHONE - (213)
JAMES F.NELSON, PRESIDING JUDRSE ST4-E204
May 14, 1881

Mr. Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middiefield Road, Rocom D-2
Palo Alto, Ca. 94306

Dear Mr, Sterling:

In response to your letter of April 28, 1981, I am able to
offer the following observations,

The storage of more than one million dormant civil cases is

an enormous and continuous problem to us. We do not have

a local practice or rule to weed out dormant civil cases. We
have neither manpower nor money resources 1o accomplish a
systematic project. It is these same personnel and economic
restrictions which makes it practically unfeasible for us to
prepare a dismissal calendar with appropriate notice and hearing
as was suggested by vour letter.

Surveys have indicated that B6% of the writs issued for this
court are for cases less than 3 vears old. Therefore it seems
wasteful to retain files for a period grossly beyond three or

four years. A change in the appropriate Code of Civil Procedure
sections making a judgment valid for three or four years with
possibility of extension would mean that our older files could
be destroyed as early as six years from the date of filing which
would greatly alleviate our problems without the necessity of
noticing a hearing in each case.

Thank you for giving us the opportunity to respond to your inquiry.

Very truly yours,

Jamds F. Nelson

JFN:mg Presiding Judge

T+ SR A e W
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Exhibit 10
; DFFICE OF DONALD D. SULLIVAN
| ey w COUNTY CLERK and RECORDER County Clerk & Recorder
et A K 2 WILLIAM E. CONERLY
AN R VERSIDE L 0B | Assistant County Clerk
RIVE rar? RIVERSIDE, CALIFORNIA 92502 & Recorder
- __‘} TELEFHONE: {714} 7878151
May 15, 1981

California Law Revision Commission
4000 Middlefield Recad, Room D-2
Palo Alto, California 94306

Attn: Nathaniel Sterling, Assistant Executive Secretary
Gentlemen:

Your letter of April 28, 1981 concerning dismissal of actions
for lack of prosecution under Sections 58la and 583 of the
Code of Civil Procedure has been referred to this office. We
respond as follows:

(1) Are dormant civil cases a problem in your court?

Yes, to the extent that accountability and storage must
be maintained until dismissed or microfilmed.

(2) Practice or rule to weed out dormant civil cases?

To facilitate microfilming and destruction of older case
files, the court has allowed dismissal of dormant cases under
the provisions of Section 583(b) CCP, only. Manpower (or the
expense for such manpower) is a factor in that staffing in
this office is minimal and does not allow much time for extra-
ordinary activities. Periodically, time and availability of
personnel permitting, registers of actions for civil and family
law cases are reviewed to ascertain whether a judgment or exten-
sion of time has been filed. If neither, the case number,
title and nature of the action is listed on an Order of Dis-
missal (approximately 30 cases per order). Upon approval and
signature of the order by the court and entry in the Register
of Actions, a copy of the order is placed in each court file
with the original order being maintained in the Court's Miscel-
laneous Order file (Dismissals).

If this practice were to be required on a routine basis, addi-
tional funding would be necessary to provide necessary man-
power.

(3) Would it be helpful to have a procedure such as a pericdic
dismissal calendar with notice and/or show cause basis?



California Law Revision Commission
Page 2
May 15, 1981

NO. Section 583(b), under which our above described pro-
cedure is authorized, does not require that the Court give
notice, such requirement would make the process unnecessarily
cumbersome.

We believe it is appropriate that the provisions of
Sections 581(a) and 583 (a), {(c¢) and (d) not be disturbed in
that they require the parties to notice the motions.

The adoption of a procedure of periodic dismissal through
a specific calendar procedure and notices by the clerk would
require the court to assume the responsibility of the litigants
and generate additional financial burden at the expense of the
general public for which there is no public benefit. The addi-
tional ministerial burden and staffing necessary for such a
program would be far in excess of any benefits.

(4) Additional tools to handle dormant cases?
No.

Comment: In the past 29 years of my association with the
court, I would observe that rules, policies and statutues have
proliferated to the point of impracticality. In whatever
action the Commission may decide to take, I would urge that the
primary consideration be simplification rather than any action
which would add to the burden of the ministerial functiom.

Yours very truly,
| County Clerk & Recorder

DDS : dmc
cc: Hon. Frank Moore
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Courthouse, Third Floor, Room 326
351 Nerth Arrowhead Avenue
San Bernardino, CA 92415

May 21, 1981

Nathaniel Sterling, Assistant Executive Secretary
California Law Revision Commission

4000 Middlefield Road, Room D-2

Palo Alto, California 94306

Dear Mr. Sterling:

In response to your inquiry of April 28, dormant civil cases
are not a problem in this Court. Cases in which the 5-year
statute has run are routinely dismissed on the Court's motion.
It was the consensus of the settlement judges of this Court
that any benefits which may be derived from a periodic dis-
missal calendar would be minimal in comparison with the expense,
manpower, and court time necessary to implement a program of
this nature.

While dormant civil cases are not a problem in this Court, we

would nevertheless be interested in receiving a copy of your
study upon its completion.

DAVID L. BAKER, Superior
Court Executive Officer

DLB :ms

cc: Judge Roy E. Chapman
Judge Patrick J. Morris
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FREMONT —NEWARK—UNION CITY MUNICIPAL COURT

39439 PASEQ PADRE PKWY., P. O, BOX |
FREMONT, CALIFORNIA 94538

GEQRGE 5. HAGAN

Clerk of the Court
and
Administrative Officer

May 29, 1981

Nathaniel Sterling

Agsgistant Executive Secretary
California Law Revision Committee
4000 Middlefield Road, Room D-2
Pale Alto, California 94306

Dear Mr, Sterling:

Winifred Hepperle, Director of the Alameda County Qffice of Court
Services, has asked this Court to respond to your April 28, 1981 request
for information regarding civil cases.

The questions are answered below in the order they were given:

(1) Dormant cases are not a major problem in this Court. While
most move through the Court with a reasonable pace, some do
git idle. It would become a problem if cases were destroyed
regularly.

(2) No formal rule has been formulated regarding dormant civil
cases. The Court does have a seriocus manpower and expense
problem.

{3) Yes, a periodic diswissal calendar would be helpful for
dormant cases. However, staffing would be required to
pursue this regularly.

Should further information be necessary, please advise.

it/

George 5. Hagan
Clerk Administrator

GSH/as

cc: - W. Hepperle, OCS

ADMINISTRATIVE SERVICES CIVIL/SMALL CLAIMS CRIMINAL TRAFFIC
791-4694 7914680 7914690 791--4683
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"

STATE OF CALIFORNIA EDMLNND G. BROWN IR., Govurnor

CALIFORNIA LAW REVISION COMMISSION

4000 MIDOLEFIELD ROAD, ROOM D-2
PALG ALTO, CALIFORNIA 94306
(415) 4941335

april 28, 1981

Hon. James J. Alfano, Presiding Judge
North Orange County Municipal Court
1275 North Berkeley Avenue

P.0. Box 5000

Fullerton, California 92635

Dear Judge Alfano:

The California Law Revision Commission, pursuant to a legislative
directive, is presently engaged in a study of Code of Civil Procedure
Sections 58la and 583, relating to dismissal of c¢ivil actions for lack

- of prosecution, For the purpose of this study it would be helpful to
know the extent to which various courts initiate calendaring or other
procedures to discover and eliminate dormant civil cases. The Annual
Report of the Administrative Office of the California Courts states
that, "From time to time individual courts purge their records by making
such '"housekeeping' dismissals.” 1980 Judicial Council Report 72 n.l15.

The Commission would appreciate having the following information

for your court: ,‘/
(1) Are dormant civil cases a problem in your court? o

{2) Do you presently have a practice or local rule designed to weed

out dormant civil cases? If so, what is the practice or rule? If you
presently have no such practice or local rule, is manpower or expense a

factor? ﬁ/o

(3) Do you believe a procedure, such as a periodic dismissal calen=-
dar prepared under the direction of the court and implemented by mgiled

noti'.i::e to the part'eg_;on a!slhow—ca}suse\r‘rl:-iasjis., would be helpful? o i ¥ s
F e Auive tows devidbie t/erical @ we dunpand e u-f
TH/ss W «1d (17 desiratfe tom &

) Do vou believe any other tools are necessary or
handle dormant cases? //0 _ ' wov K Soun

The Commission would be greatly aided in its study if you could
refer this inquiry to the administrative officer or other appropriate
person who can give us the information desired. Thank you very much.
Sincerely,

Y sllancel Slerdns
Nathaniel Sterling
Assistant Executive Secr Ty

NS:jer
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STAFF DRAFT
TENTATIVE RECOMMENDATION

relating to
DISMISSAL FOR LACK OF PROSECUTION

Introduction

Code of Civil Procedure Sections 58la and 583 provide for dismissal
of civil actions for lack of diligent prosecution.1 The major effect of
these statutes 1s that:

(1) If the plaintiff fails to serve and return summons within three
years after filing the complaint, the action must be dismissed.2

{2) If the plaintiff fails to take a default judgment within three
years after summons is served or the defendant makes a general appearance,
the action mist be dismissed.3

(3) If the plaintiff fails to bring the action to trial within five
years after filing the complaint, the action must be dismissed.4

{4) If the plaintiff fails to bring the action to trial within
three years after a new trial or retrial is granted, the action must be
dismissed.’

(5) If the plaintiff fails to bring the action to trial within two
vears after filing the complaint, the action may be dismissed in the
court's discretion.®

The statutes requiring dismissal for lack of diligent prosecution
enforce the requirement that the plaintiff move the suit along to trial.
In essence, these statutes are similar to statutes of limitation, only

they operate during the period after the plaintiff files the complaint

1, In addition, Rule 203.5 of the California Rules of Court prescribes
the procedure for obtaining dismissal pursuant to Code of Civil
Procedure Section 583(a).

2. Code Civ. Proc., § 58la(a).

3. Code Civ. Proc, § 58lafc).

4, Code Civ. Proc. § 583(b).

5. Code Civ. Proc. § 583(c)-(d).

6. Code Civ, Proc. § 583(a).



rather than before the plaintiff files the complalnt.7 They promote the

trial of the case before evidence is lost or destroyed and before witnesses
become unavailable or their memories dim. They protect the defendant
against being subjected to the annoyance of an unmeritorious action that
remains undecided for an indefinite period of time. They also are a
means by which the courts cam clean out the backlog of cases on clogged
calendars.8

The policy of the dismissal statutes conflicts with another strong
public policy--that which seeks to dispose of litigation on the merits
rather than on procedural grounds.9 As a result of this conflict the
courts have developed numercus limitations on and exceptions to the

10

dismissal statutes. The statutes do not accurately state the exceptions,

excuses, and existence of court discretion., The Interrelation of the

11 the state of the law is generally unsatisfactory,

statutes is confusing.
requiring frequent appellate decisions for clarification.l2 The Law
Revigion Commission recommends that the dismissal for lack of prosecution

provisions be revised in the manner described below.

7. See, e.g., Crown Coach Corp. v. Superior Court, 8 Ccal.3d 540, 546,
105 Cal, Rptr. 339, 503 P.2d 347 (1972); Dunsmuir Masonic Temple v.
Superior Court, 12 Cal, App.3d 17, 22, 90 Cal. Rptr. 405 (1970).

3. See, e.g., Ippolito v. Municipal Court, 67 Cal. App.3d 682, 136 Cal.
Rptr. 795 (1977).

9. See, e.g., Denham v, Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86
Cal. Rptr. 65 (1970).

10. See, e.g., discussion in Annual Report, 14 Cal. L. Revision Comm'n
Reports 1, 23-24 (1978); 2 California Civil Procedure Before Trial
§ 31.2 {(Cal. CEB 1978).

11. For example, there appears to be an inconsistency between the
provisions of Section 58la for the mandatory dismissal of am action
if the summons is not served and returned within three years after
commencement of an action and those of Section 583(a) providing for
the digmissal of an action, in the discretion of the court, if it
is not brought to trial within two years. This inconsistency has
been raised in a number of appellate cases. See, e.g., Black Bros.
Co. v. Superior Court, 265 Cal. App.2d 501, 71 Cal, Rptr. 344
(1968).

12. Since the two dismissal statutes were first enmacted arcund the turn
of the century there has been a continuing stream of appellate

-2-



Policy of Statute

Over the years the attitude of the courts and the Legislature
toward dismissal for lack of prosecution has varied. From around 1900
until the 1920's the dismissal statutes were strictly enforced. Between
the 1920's and the 1960's there was a continuing liberalization of the
statutes to create exceptions and excuses. Beginning in the late 1960's
the courts were strict in requiring dismissal.l In 1969 an effort was
made in the Legislature to curb discreticnary court dismissals, but
ended in authority for the Judicial Council to provide a procedure for
dismissal.2 In 1970 the courts brought an abrupt halt to strict
construction of dismissal statutes and began an era of liberal allowance
of excuses that continues to this day.3 The current judieial attitude

4 "Although a defendant is entitled

has been stated by the Supreme Court:
to the weight of the policy underlying the dismissal statute, which
seems to prevent unreasonable delays in litigation, the policy is less
powerful than that which seeks to dispose of litigation on the merits
rather than on procedural grounds.”

Fluctuations in basic procedural policy are undesirable. Every
policy shift generates additional litigation to establish the bounds of
the law. The policy of the state towards dismissal for lack of prosecu-
tion should be fixed and codified, and the dismissal statutes should be
construed consistently with this policy. The Law Revision Commission
believes that the current preference for trial on the merits over dismissal

on procedural grounds is sound and should be preserved by statute. The

proposed legislation contains a statement of this basic public policy.

litigation interpreting, clarifying, and rewriting the statutes--—
hundreds of cases, the notation of which requires more than 100
pages in the annotated codes.

1. See Breckenridge v. Mason, 256 Cal. App.2d 121, 64 Cal. Rptr. 201
(1967), and cases following.

2. See Comment, The Demise (Hopefully) of an Abuse: The Sanction of
Dismissal, 7 Calif. West. L. Rev. 438, 455-456 (1971).

3. See Denham v, Superior Court, 2 Cal,3d 557, 468 P.2d 193, 86 Cal.
Rptr, 65 (1970).

4, Id., 2 Cal.3d at 566, 468 P.2d at , 36 Cal. Rptr. at .



Automatic Extension of Time for Trial

If the plaintiff intends to proceed with the action but the manda-
tory time within which trial must be brought upon penalty of dismissal
is approaching, the plaintiff will ordinarily take some action to satisfy
the mandatory statute, such as move the court to advance the date for
trial or swear in a witness and take testimony.1 A plaintiff who
intends to proceed with the action should have available a simpler and
more direct means of avoiding dismissal in this situation. The proposed
law permits the plaintiff to file an affidavit extending the time for
trial an additional year. The plaintiff must state in the affidavit the
belief that the action is meritorious and that the plaintiff intends to
bring the action to trial before the one-year extension has expired.
The automatic extension of time upon the plaintiff's affidavit will
reduce court time in hearing motions to advance trial date and in "com-
mencing” and then continuing a trial for purposes of satisfying the
mandatory dismlissal statute. In cases where the plaintiff’s delay was
due to the impossibility, impracticability, or futility of bringing the
action to trial, the affidavit procedure will mitigate the need to

litigate that issue.2

Time for Discretionary Dismissal

Under existing law, an action may be dismissed for want of prosecu-
tion in the discretion of the court if the action has not been brought
to trial within two years after it is commenced.1 This period is
unrealistically short in view of contemporary pleading, discovery, and
other pretrial procedures and court calendars. As a practical matter, a
motion to dismiss made for failure to bring to trial two years after the
action is commenced has little likelihood of success under the policy of
the state to prefer trial on the merits,? The proposed law changes the
dismissal period for failure to bring to trial to a more realistic

period of three years after the action is commenced.

l. See, e.g., discussion in Crown Coach Corp. v. Superior Court, 8
Cal.3d 540, 105 Cal. Rptr. 339, 503 P.2d 1347 (1972).

2. See discussion under "Excuse where prosecution impossible, imprac-
ticable, or futile," below.

1. Code Civ., Proc. § 583(a).

2. See discussion under "Policy of Statute," above,

by



The discretionary dismissal provision does not by its terms apply
to delay in bringing the action to a new trial or retrial following a
court order or a remand from an appellate court. In cases of undue
delay in bringing the action to a new trial or retrial the courts have
had to rely on their inherent powers to dismiss.3 The proposed law
adopts the rule that an action may be dismissed for want of prosecution
in the discretion of the court if the action has not been brought to a
new trial or retrial within two years after it is ordered. This will
make unnecessary reliance on inherent powers and will make clear the
time, procedure, and grounds for dismissal.

The two-year discretionary dismissal period for failure to bring to
trial has been construed to apply as well to failure to serve and return

summons.4 The proposed law clarifies and codifies this rule.

Other Sanctions than Dismissal

By court rule, the court on a motion for discretionary dismissal
may consider the possibility of imposing upon the plaintiff a lesser
sanction than dismissal.1 This authority gives the court flexibility to
condition denial of dimissal upon such terms as payment of expenses and
counsel fees to the adverse party that result from unreasonable delay.2
On the other hand, it may be equitable to reguire the defendant to make
a limited waiver of the statute of limitations, as a condition to dismis-
sing the action, The proposed law makes the authority of the court to

impose sanctions other than dismissal expliecit,

3. See, e.g., Blue Chip Enterprises, Inc. v. Brentwood Sav. & Loan
Assn., 71 Cal. App.3d 706, 139 Cal. Rptr. 651 (1977).

4, See, e.g., Black Bros. Co. v. Superior Court, 265 Cal. App.2d 501,
71 Cal. Rptr. 344 (1968) {disapproved on other grounds in Denham wv.
Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86 Cal. Rptr. 65
(1970)).

1. Rule 203,5. See discussion in Lopez. v. Larson, 91 Cal. App.3d
383, 153 cal. Rptr. 912 (197%).

2. See, e.g., Hansen v. Snap-Tite, Inc., 23 Cal. App.3d 208, 100 Cal.
Rptr. 51 (1972).



Dismissal for Failure to Enter Default

One of the lesser=-known dismissal provisions requires dismissal of
an action if the plaintiff fails to have default judgment entered within
three years after either service has been made or the defendant has made
a general appearance; the time may be extended by written stipulation of
the parties that is filed with the court.1 The decisional law under
this provision is uncertain. Among the numercus exceptions to the
strict operation of the statute developed by the courts are that entry
of a response before dismissal makes dismissal 1mproper,2 that the
provision does not apply where the default is that of a co-defendant and
another defendant has answered and the case is progressing,3 that a
stipulation excuses compliance even if unfiled,4 and that a judgment
entered after the three-year period may not be set aside on collateral
attack.5

In addition to the limited scope of the dismissal provision created
by the case law exceptions, the manner in which the statute operates is
confusing. It has been held, for example, that entry of a "default” (as
opposed to a default judgment) is not sufficient compliance with the
statute to avoid dismissa1,6 and that a bankruptey injunction preventing
the plaintiff from proceeding against the defendant is not necessarily
sufficient to excuse the plaintiff’'s compliance with the default
requirement.?

The dismissal provision for failure to obtain a default is not well

understood, nor does it appear to be supported by compelling reasons of

1. Code Civ, Proc, § 58la(e}.
2. Mustalo v. Mustalo, 37 Cal. App.3d 580, Cal. Rptr. (1974).

3. AMF Pinspotters, Inc. v. Peek, 6 Cal. App.3d 443, Cal. Rptr.
(1979).

4, General Insurance Co. of America v. Superior Court, 15 Cal.3d 449,
(1978).

5. Phillips v. Trusheim, 25 Cal.2d 913, (1945) .
6. Jacks v. Lewis, 61 Cal. App.2d 148, P.2d {1943).

7. Mathews Cadillac, Inc. v. Phoenix of Hartford Ins, Co., 90 Cal. App.3d
393, Cal. Rptr. (1979).

—-6-



orderly judicial administration. There may be practical reasons why the
plaintiff does not take a default judgment within three years.s The
dismissal provision should be repealed in the interest of simplifying
procedural law., The problem of a plaintiff who unjustifiably withholds
entry of default judgment to prolong a claim against a defaulting defen-
dant is adequately dealt with by the general provisions governing dis-

missal for delay in prosecution.

Clarification and Codification of Case Law

The dismissal for lack of prosecution statutes fail to accurately
reflect the current state of the law. Since the California statutes
were enacted around 1900 there have been hundreds of appellate cases

1 The cases have

interpreting, clarifying, and rewriting the statutes.
developed exceptions to the rules requiring dismissal and have added
court discretlion in many cases where it appears that the delay is excus-
2
able,

codifies the significant case law rules governing dismissal for lack of

The statutes should accurately state the law. The proposed law

prosecution in the manner described below.

General appearance. The three-year requirement for service and

return of process does not apply if the defendant makes a general

appearance in the action.3

The general appearance exception has been
broadly construed and is not limited to documents filed in an action
that are commonly regarded as a general appearance, Thus, for example,

an open stipulation between the parties extending the defendant's time

8. Where lesser defendants are involved and the main parties engage in
extended litigation before reaching the trial stage, it is often
economical to give an "open" stipulation of time to plead to lesser
defendants, thereby saving counsel fees. Again, arrangements are
sometimes made that a defendant need not plead pending performance
of conditions that will result in dismissal of the action by a
plaintiff-creditor. See, e.g., Merner Lumber Co. v. Silvey 29 Cal.
App.2d 426, _ P.2d __ (1939).

1. See discussion under "Introduction," above.

2. See discussion at 14 Cal, L. Revision Commn'n Reports 23-24 (1978).

3. Code Civ, Pfoc. § 58la(a)-(b).



to answer or otherwise respond to the complaint is a general appearance
for purposes of the exception to the service and return requirement.4 A
defendant may make a general appearance for purposes of the dismissal
statute by any act outside the record that shows an intent to submit to
the general jurisdiction of the court.5 The proposed law makes clear
that the service and return requirement is excused if the defendant
enters into a stipulation or otherwise makes a general appearance in the
action.

The statute alsoc specifies that among the acts of the defendant
that do not constitute a general appearance for purposes of excusing
service and return is a motion to dismiss for failure to timely serve
and return,summ.ons.6 The proposed law makes clear that joining a
motion to dismiss with a motion to quash service or a2 motion to set
aside a default judgment does not transform the motion into a general

appearance.?

Stipulation extending time. The time within which service must be

made and returned, and the time within which an action must be brought
to trial, may be extended by written stipulation of the parties filed

with the court.8 The requirement that the stipulation be filed is

9

unduly restrictive;” parties in the ordinary course of conduct of civil

litigation rely on unfiled open stipulations extending time.10 The

proposed law permits an extension of time upon presentation to the court

4, See, e.g., Knapp v. Superior Court, 70 Cal. App.3d 799, 145 Cal.
Rptr. 154 (1978).

5. See, e.g., General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541
P.2d 289, 124 cal. Rptr. 745 (1975},

6. Code Civ. Proc. § 58la(e).
7. See, e.g., Dresser v, Superior Court, 231 Cal. App.2d 63, 41 Cal.
Rptr. 473 (1965) (motion to quash and dismiss); Pease v. City of

San Diego, 93 Cal., App.2d 705, 209 P,2d 845 (1949) (motion to set
aside default judgment and dismiss).

8. Code Civ., Proc. §§ 58la(a)-(c) and 583(b)-(d).

9. See, e.g., Woley v, Turkus, 51 Cal.2d 402, 334 P.2d 12 (1958) (oral
stipulation made in open court and shown by minute order acts as
written and filed stipulation).

10. See, e.g., Obgerfeld v. Obgerfeld, 134 Cal. App.2d 541, 286 P.2d
462 (1955) (exchange of letters).

-8~



of an unfiled written stipulation; this recognizes that the manner and
timing of presenting a written stipulation may vary.

Section 583 permits an extension upon written stipulation of the
parties of the three-year period within which an action must be again
brought to trial following the trial court's granting of a new trial or
a retrial.11 However, no provision is made for extension by written
stipulation of the three-year period within which a new trial must again

12 This difference In treatment

be brought to trial folleowing an appeal.
is unwarranted and is apparently due to an oversight in drafting. The
proposed law makes clear that the three-year period for a new trial
following an appeal may be extended by written stipulation.

Waiver and estoppel. In some situations the defendant may be found

to have waived the protection of the dismissal statutes or to be estopped
by conduct from claiming the protection of the statutes. A walver or
estoppel may occur, for example, where the defendant has entered into a

14

stipulation.l3 has failed to assert the statute, or has acted in a

£, 13

manner that misleads the plaintif The existence of the excuses of

waiver and estoppel is not reflected in the dismissal statutes. The

proposed law makes clear that the rules of waiver and estoppel are
applicable.

Excuse where prosecution impossible, impracticable, or futile., In

addition to the excuses expressly provided by statute from compliance
with the timely prosecution requirements, the cases have found implied

excuses where timely prosecution was impossible, impracticable, or

11, Code Civ. Proc. § 583(c)-{d).

12. See, e.g., Neustadt v. Skernswell, 99 Cal. App.2d 293, 221 P.2d 694
(1950). -

13, See, e.g., Knapp v. Superior Court, 79 Cal. App.3d 799, 145 Cal.
Rptr. 154 (1978).

14, See, e.g., Southern Pacific v. Seaboard Mills, 207 Cal. App.2d 97,
24 Cal. Rptr, 276 (1962).

15. See, e.g., Tresway Aero, Inc. v. Superior Court, 5 Cal.3d 431, 487
P.2d 1211, 96 Cal. Rptr. 571 (1971).



16 Examples of situations where this excuse may be applicable

futile.
include delay caused by clogged trial calendars, delay due to litigation
or appeal of related matters, and delay caused by complicatioms involving
multiple parties.17 The proposed law expressly recognizes an excuse for
delay caused by a stay or injunction of proceedings and by litigation

over the validity of service, as well as delay caused by the impossibility,
impracticability, or futility of timely prosecution for other reasons.

Application to individual parties and causes of action. The

existing statutes refer to dismissal of an action for delay in pro-
secution without distinguishing among parties or causes of action. 1In
some cases is necessary to dismiss an action as to some but not all

parties, or to dismiss some but not all causes of action.13

The proposed
law is drafted to make clear this flexibility.

Special proceedings. By their terms, the statutes governing

delay in prosecution apply to "actions." WNonetheless, the statutes
have been applied in special proceedings.19 The proposed law states
expressly that the statutes apply to a special proceeding where incor-
porated by reference.20 In addition, the proposed law makes clear that
the statutes may be applied by the court where appropriate in special
proceedings that are in the nature of a civil action and adversary in

character.21

16. See, e.g., Wyoming Pac. 0il v, Preston, 50 Cal.2d 736, 329 P.2d 489
(1958) (Section 58la); Crown Coach Corp. v. Superior Court, 8
Cal.3d 540, 503 P.2d 1347, 105 Cal, Rptr. 339 (1972).

17. See, e.g., cases cited in 2 California Civil Procedure Before Trial
§ 31.25 {Cal. Cont. Ed. Bar 1978).

18, See, e.g., Watson v, Superior Court, 24 Cal. App.3d 53, 100 Cal.
Rptr. 684 (1972); J.A. Thompson & Sons, Inc. v. Superior Court, 215
Cal. App.2d 719, 30 Cal. Rptr, 471 (1968); Fisher v. Superior
Court, 157 Cal, App.2d 126, 320 P.2d 894 {(1958).

19, See, e.g., Big Bear Municipal Water Dist. v. Superior Court, 269
Cal, App.2d 919, 75 Cal. Rptr. 580 (1969) (eminent domain).

20. See, e.g., Section 1230.040 (rules of practice in civil actions
applicable in eminent domain); Rule 1233, Cal. Rules of Court
(delay in prosecution statutes applicable in family law proceedings).

2l. See, e.g., 4 B, Witkin, California Procedures, Proceedings Without
Trial § 80 (1971).

-10-



The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to amend Section 581 of, to add Chapter 1.5 (commencing with
Section 583.110) to Title 8 of Part 2 of, and to repeal Sections 58la
and 583 of, the Code of Civil Procedure, relating to dismissal of civil

actions for lack of presecution.

The people of the State of California do enact as follows:

SECTION 1, Section 581 of the Code of Civil Procedure is amended
to read:

581. An action may be dismissed in the following cases:

iz {a) By plaintiff, by written request to the clerk, filed with
the papers in case, or by oral or written request to the judge where
there is no clerk, at any time before the actual commencement of trial,
upon payment of the costs of the clerk or judge; provided, that affirma-
tive relief has not been sought by the cross-complaint of the defendant,
and provided further that there is no motion pending for an order trans-
ferring the action to another court under the provisions of Section
396b, If a provisional remedy has been allowed, the undertaking shall
upon sueh dismissal be delivered by the clerk or judge to the defendant
who may have his an action thereon. A trial shall be deemed to be
actually commenced at the beginning of the opening statement of the
plaintiff or h#s counsel, and if there shai: e is no opening statement,
then at the time of the administering of the oath or affirmation to the
first witness, or the introduction of any evidence,

2= (b) By either party, upon the written comsent of the other. No
dismissal mentioned in subdivisions # (a) and 2 eof this seetien (b)
shall be granted unless, upon the written consent of the attorney of
record of the party or parties applying therefor, or if sueh consent is
not obtained upon order of the court after notice to suweh the attorney.

3> (c) By the court, when either party fails to appear on the trial
and the other party appears and asks for the dismissal, or when a demurrer
is sustained without leave to amend, or when, after a demurrer to the

complaint has been sustained with leave to amend, the plaintiff fails to

~lla



Code of Civil Procedure 58la

amend it within the time allowed by the court, and either party moves
for aueh dismissal.

4z {(d) By the court, with prejudice to the cause, when upon the
trial and before the final submission of the case, the plaintiff abandons
it.

5+ (e) The provisions of subdivision ¥y ef this seetien (a) shall
not prohibit a party from dismissing with prejudice, either by written
request to the clerk or oral or written request to the judge, as the
case may be, any cause of action at any time before decision rendered by
the court. Provided, however, that no such dismissal with prejudice
shall have the effect of dismissing a cross~complaint filed in seid
the action. Dismissals without prejudice may be had in either of the
manners provided for in subdivision + ef +his seeeden (a) , after actual
commencement of the trial, either by consent of all of the parties to
the trial or by order of court on showing of just cause therefor.

&c (f} By the court without prejudice when no party appears for
trial following 30 days notice of time and place for trial.

{g) By the court without prejudice pursuant to Chapter 1.5 (commencing
with Section 583.110).

Comment., Subdivision (g) is added to Section 581 in recognition of
the relocation of the dismissal for lack of prosecution provisions from
former Sections 58la and 583 to Sections 583,.110-583.430. A dismissal
for lack of prosecution is without prejudice. See, e.g., Elling Corp.
v. Superior Court, 48 Cal, App.3d 89, 123 Cal. Rptr. 734 (1975) (dis-
missal for failure to timely serve and return summons); Hill v. San
Francisco, 268 Cal. App.2d 874, 74 Cal. Rptr, 38l (1969) (dismissal for
failure to timely bring to trial; Stephan v. American Home Builders, 21
Cal. App.3d 402, 98 Cal, Rptr. 354 (1971) (discretionary dismissal).

The other changes in Section 581 are technical.

36259
SEC. 2. Section 58la of the Code of Civil Procedure is repealed.
5i8ay L&) No aation hexeiofore or hersafier commoneod by eomplaint
shall be further prosceutody and ne further proececedings chall be had
thereiny and all setiens heretofere or hereafter eommeneed shall be
diomiased by the eourt in whieh the same shall have been commeneedy on

ite own metieny oFf on the metien of any pariy intercsted thereiny whether
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CCPF § 58la

ramed as a party oF noty wnlessy if & cummens is Ret requiredy the
eropa—eemplaint is served wiithin three years afier the £iling of &he
arope-complaint o unlessy if a summene is requiredy the summone er the
erope—camplaint ie served and return made within three years afier the
£iling of she sross—complainty except where the pariies have filed a
stipulatien im writing thet the time may be entended ory if & summens 4e
requizady the pariy against whom service would otharwiee have 4o be made

has made o genewral appearanee in the aetionr

£e) A1} aetieons; heretefore er hereafter commenced; shail be dis-
misecad by the eourt im whieh the same may be pendingy on its own weotieny
o on ithe metion of any party interested thereiny 4f no anower has been
£iled after either service has been made oF the defendant has made a
general appearaneey if pleineiff foiley oF has feiledy te have Fudament
entered within shree yeaxs after seswice has been made o such appearaase
by the defendant; exeept where the partiee have filed a stipulatien ian
weiting that the &ime mey be extdndeds

£{8) The time during whieh the defendant was net amenable te the
progess of the court shall ne: be ineluded in computing the iime peried
spasified in this sestions

Lo} A motien io diswmiss pursuant &0 the provisions of ihiec seeidien
shall noty nor shall any eutoneioa of time e piead after such a medieRy
o stipulatien exiending time for sezwice of cummons and reiurn thereefy
copatitute & general appearanees

Comment. The substance of the first portions of subdivisions (a)
and (BY of former Section 58la is continued in Sections 583.210 (time for

service and return) and 583.240 (mandatory dismissal). The substance of
the last portions of subdivisions (a) and (b) is continued in Sections
583.220 (extension of time) and 583.230 (computation of time}.
Subdivision (c¢) is not continued. The provision was not well
understood and was subject to numercus implied exceptions in the case

law.

The substance of subdivision (d) is continued in subdivision (a) of
Section 583.230 (computation of time).

The substance of subdivision {e) is continued in Section 583.210(b)
(time for service and return).

~13-



CCP § 583
36263

SEC. 3. Section 583 of the Code of Civil Procedure is repealed.

583y <{a)} The ecuriy im its diceretiony may dismiss an aetien for
wans of prosesutien purswant to this subdiviedien if ii is mei breught te
txial within twe years efter it was filedy The preeedure fox obiaining
such diemiesal shall be in aeeordanee with rules adepted by the Judiedial
Cevnedtr

{b) Any setion hereioferec or hereafter commeneed shall be dionicsced
by the eourt in whieh the same shall have beern ceommeneed or to whieh it
may be transferred on metion of the defendanty afier due motiee e
plaintiff or by the ecourt uper its own meiieny uatess suek esetieon ie
brought te txial within £ive years after the pleintiff hee £iled hie
setiony exeep: where the partieo have filed a stipulatien in writing
that the time may be extendedr

) When in any action after judsment; 2 motien for a new triel hes
been made snd & new £rial grantedy sueh aetien shall be diemicsced enm
motion of defendant after due notiee to plaintiffy or by the eourt of
it8 ewn motieny if me appeal has been iakeny unless sueh agetdien i
breught te trial within three years after sthe entry of the order granting
a new trialy emeept when the parties have filed a otipulatien in writing
that the time may be extendedr When in an eetion after judgmenty an
appeal hao been talien and judgment reversed with esuse remended for e
new tzial {e¥ when an appeal has beer taken frem an order granting & Rew
txial and sueh erder is afifirmed eon appeal)y the asetion muot be dieomloeed
by the txial eourty on metion ef defondant after due notiee to plaintiffy
oF of its owa metieny unless brought te szial within $hree years from
the date upen whieh remiteitur is £iled by the elerk of the triel eocurtr
Nething in this subdivieten shall reguire the dismissal of an eetien
peier to the enpiratien of the five-year period preseribed by subdivisien
£b)=

{4y When 4m any action a trial hes commenced but no judgnent has
been entered therein beesuse of a mietrial or beeause & jury is unable
+o reach a deeisiony suech asetiern shall be dismiosed en the motien of
defendant after due netiee to plairtiff er by the eourt of its ewn
motion; unileas oueh aetion is agein breught te triel withia three years

“l4=



§ 583,110

after entery of an or¥der by the eourt deelariag the mistrial or disagree-
ment by she jurys oneept where the parties have filed a stipulatien in
weiting that the fime may be ewtandeds

{e) Fer the purpeses of this seetiony lmetien” ineludes an aetien
connanced by crese—complalnby

££} The time duxing whieh the defendant weo net amenabie &0 the
proecess of the eeurt and the time during whieh the juriedietieon ef ¢he
eourt to ¥y the aetion ie ouspended ehall net be ineluded in computing
tha time period epeeified imn any subdivisien of thisc seations

Comment. The first sentence of subdivision {a) of former Section
583 {8 superseded by Section 583.420 (time for discretionary dismissal)}.

The substance of the second sentence of subdivision (a) is continued in
Section 583.410 (discretionary dismissal)., The substance of subdi-

visions {b), (c), and (d) is continued in Sections 583.310 (time for

trial), 583.320 (extension of time), and 583.350 (mandatory dismissal).

The substance of subdivision {e) is continued in Section 583.110 (definitions}.
The substance of subdivision (f)} is continued in Section 583.330 (computation
of time}.

26813
SEC. 4, Chapter 1.5 (commencing with Section 583.110) is added to
Title 8 of Part 2 of the Code of Civil Procedure to read:

CHAPTER 1.5, DISMISSAL FOR DELAY IN PROSECUTION

Article 1., Definitions and General Provisions

§ 583.110. Definitions

583,110, As used in this chapter, unless the provision or context

otherwise requires:

(a) "Action" includes a cause of action or claim for affirmative
relief.

{(b) "Complaint”" includes cross-complaint, petition, complaint in
intervention, or other papers by which an action is brought.

{c) "Defendant” includes cross—defendant, respondent, or other
party against whom an action is brought.

(d) "Plaintiff" includes cross-—complainant, petitioner, complainant

in intervention, or other party by whom an action is brought.

15—



§ 583,120

Comment. Subdivision (a) of Sectlon 583.110 supersedes subdivision
(e) of former Section 583. It implements the policy of permitting
separate treatment of individual parties and causes of action, where
appropriate. As used in this chapter, "action" does not include a
statement of interest in or claim to property made solely in a responsive

pleading. Subdivisions (b), (c), and (d) are new,

26814
§ 583,120, Application of chapter

583.120. (a) This chapter applies to a civil actlion and does not
apply to a special proceeding except to the extent incorporated by
reference in the special proceeding.

(b) Notwithstanding subdivision (a), the court may in its discretion
apply this chapter to a special proceeding or that part of a special
proceeding that is in the nature of a civil action and is adversary in
character except to the extent the special proceeding provides a differ-

ent rule or the application would be inappropriate.

Comment. Section 583.120 is new. Subdivision (a) preserves the
effect of existing law, See, e.g., Big Bear Municipal Water Dist. v.
Superior Court, 269 Cal. App.2d 919, 75 Cal. Rptr. 580 (1969) (dismissal
provisions applicable in eminent domain proceedings by virtue of incorpor-
ation by reference of civil procedures); Rule 1233, Cal. Rules of Court
(dismissal for lack of prosecution provisions incorporated specifically
in family law proceedings).

Subdivision (b) gives the court latitude to apply the provisions of
this chapter in special proceedings where appropriate. The application
would be inappropriate in special proceedings such as a decedent's
estate, See, e.g., Horney v. Superior Court, 83 Cal. App.2d 262, 188
P.2d 552 (1948). 1In addition a special proceeding may prescribe different
rules, Cf. Civil Code § 3147 (discretionary dismissal of action to
foreclose mechanics lien).

405 /434

§ 583.130. Policy statement
583.130, It is the policy of the state that a plaintiff shall

proceed with reasonable diligence in the prosecution of an action but
that all parties shall cooperate in bringing the action to trial or
other disposition. In the case of conflict, the policy favoring the

right of parties to make stipulations in their own interests and the

~16—



§ 583.140

policy favoring trial or other disposition of an action on the merits
are generally to be preferred over the policy that requires reasonable

diligence in the prosecution of an action.

Comment. Section 583.130 is new. It i1s consistent with statements
in the cases of the preference for trial on the merits. See, e.g.
General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541 P.2d 289, 124
Cal, Rptr. 745 (1975); Denham v. Superior Court, 2 Cal.3d 557, 468 P,2d
193, 86 Cal. Rptr. 65 (1%70); Weeks v. Roberts, 68 Cal.2d 802, 442
P.2d 361, 69 Cal. Rptr. 305 (1968).

26815
§ 583.140., Waiver and estoppel

583.140. Nothing in this chapter abrogates or otherwise affects

the principles of waiver and estoppel.

Comment. Section 583.140 is new. This chapter does not alter and
is supplemented by general rules of waiver and estoppel. See, e.g.,
Southern Pacific v. Seaboard Mills, 207 Cal. App.2d 97, 24 Cal. Rptr.
276 (1962) (waiver of failure to timely bring to trial); Tresway Aero,
Inc. v. Superior Court, 5 Cal,3d 431, 96 Cal. Rptr., 571, 487 P.2d 1211

(1971) (estoppel to assert failure to timely serve and return summons).

26960
§ 583,150. Transitional provisions

583.150. (a) This chapter applies to a motion for dismissal made
on or after the effective date of this chapter.

(b) This chapter does not affect an order dismissing an action made
before the effective date. A motion for dismissal made before the
effective date is governed by the applicable law in effect immediately
before the effective date of this chapter and for this purpose the law
in effect immediately before the effective date of this chapter
continues in effect.

Comment. Section 583.150 expresses the legislative policy of

making the provisions of this chapter immediately applicable to the
greatest extend practicable, subject to limitations to avoid disturbing

prior dismissals and pending motions for dismissal.

~17-



§ 583.210
26969

Article 2, Mandatory Time for Service and Return

§ 583,210, Time for service and return

583,210. (a) The summons and complaint shall be served upon a
defendant and return or other proof of service shall be made within
three years after the action is commenced against the defendant. For
purposes of this subdivision an action is commenced at the time the
complaint is filed.

{b) This section does not apply if the defendant enters into a
stipulation in writing or otherwise makes a general appearance in the
action. For purposes of this section none of the following constitutes
a general appearance in the actlon:

{1) A stipulation extending the time within which service and
return must be made pursuant to this article.

{2) A motion to dismiss made pursuant to this chapter, whether
joined with a motion to quash service or a motion to set aside a default

judgment, or otherwise,

(3) An extension of time to plead after a motion to dismiss made

pursuant to this chapter.

Comment. Subdivision (a) of Section 583.210 is drawn from the
first portions of subdivisions (a) and (b) of former Section 58la. For
exceptions and exclusions, see subdivision (b) (general appearance} and
Sections 583.220 (extension of time) and 583.230 (computation of time).
Subdivision (a) applies to a cross-complaint from the time the cross-
complaint is filed. See Section 583.110 ("action" and "complaint"
defined). Subdivision (a) applies to a defendant sued by a fictitious
name from the time the complaint is filed and to a defendant added by
amendment of the complaint from the time the amendment is made. See,
e.g., Austin v. Mass. Bonding & Ins. Co., 56 Cal.2d 596, 15 Cal. Rptr.
817, 364 P.2d 681 (1961); Elling Corp. v. Superior Court, 48 Cal. App.3d
89, 123 Cal. Rptr. 734 (1975); Warren v. A.T. & S.F. Ry. Co., 19 Cal.
App.3d 24, 96 Cal. Rptr. 317 (1971).

Subdivision {b) continues the substance of the last portion of
subdivisions (a) and (b) and subdivision (e) of former Sectiom 58la. It
adopts case law that a defendant may make a general appearance for the
purposes of thils chapter by an act ocutside the record that shows an
intent to submit to the general jurisdiction of the court. See, e.g.,
General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541 P.2d 289, 124
Cal. Rptr., 745 (1975) (stipulation). However, the combination of a
motion to dismiss with other relevant motions does not constitute a
general appearance. See, e.g., Dresser v. Superior Court, 231 Cal.
App.2d 68, 41 Cal, Rptr. 473 (19653) (motion to quash and dismiss); Pease
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§ 583.220

v, City of San Diego, 93 Cal, App.2d 705, 209 P.2d 843 (1949) (wmotlon to
set aside default judgment and dismiss). For other acts constituting a
general appearance, see Sections 396b and 1014. Subdivision (b) applies
to a cross-defendant only to the extent the cross-defendant has made a
general appearance for the purposes of the cross—-complaint. See Section
583.110 ("action" and "defendant" defined).

999/318
§ 583,220, Extension of time
583.220., The parties may by written stipulation extend the time

within which service and return must be made pursuant te this article.
The stipulation need not be filed but, if it is not filed, the stipula-
tion shall be brought to the attention of the court if relevant to a
motion [or proceeding] for dismissal.

Comment. Section 583,220 is drawn from the last portion of subdi~

visions {a) and (b) of former Section 58la. The requirement that the
stipulation be filed is not continued; it was unduly restrictive.

27237
§ 583.230. Computation of time

583.230. 1In computing the time within which service and return
must be made pursuant to this article, there shall be excluded the time
during which any of the following conditions existed:

{a) The defendant was not amenable to the process of the court,

{b) The prosecution of the actlon or proceedings in the action was
stayed and the stay affected service and return.

{c) The validity of service or return was the subject of litigation
by the parties.

(d) Service and return, for any other reason, was impossible,
impracticable, or futile.

Comment, Subdivision (a) of Section 583.230 continues the substance
of subdivision (d) of former Section 58la. Subdivisions (b) and (d) are
based on exceptions to the three-year service period stated in appellate
decisions. Subdivision (c) is new; it applies where the person to be

served is aware of the action but challenges jurisdiction of the court
or sufficiency of service,
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§ 583.240
27422

§ 583.240. Mandatory dismissal

583.240. If service and return are not made in an action within
the time prescribed in this article:

{(a) The action shall not be further prosecuted and no further
proceedings shall be held in the action,

(b) The action shall be dismissed by the court on its own motion or
on motion of any person interested in the action, whether named as a
party or not.

Comment. Section 583.240 continues the substance of the first
portions of subdivisions {a) and (b) of former Section 58la. The pro-

visions of this section are subject to waiver and estoppel. See Section
583.140 (waiver and estoppel).

28763
Article 3., Mandatory Time for Bringing Action to Trial

$ 583.310. Time for trial
583.310. An action shall be brought to trial within the later of

the following times:

{(a) The action shall be brought to trial within five years after
the action is commenced against the defendant,

(b} If a new trial is granted in the action the action shall again
be brought to trial within the following times:

(1) If a trial is commenced but no judgment is entered because of
a mistrial or because a jury is unable to reach a decision, within three
years after the order of the court declaring the mistrial or the disa-
greement of the jury is entered.

(2) If after judgment a new trial is granted and no appeal is
taken, within three years after the order granting the new trial is
entered,

(3) If on appeal an order granting a new trial is affirmed or a
judgment is reversed and the action remanded for a new trial, within
three years after the remittitur is filed by the clerk of the trial
court,

Comment. Subdivision (a) of Section 583.310 is drawn from a portion
of subdivision (b) of former Section 583. Subdivision (b) is drawn from
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§ 583.320

portions of subdivisions (c) and (d) of former Section 583. For excep-—
tions and exclusions, see Sections 583.320 (extension of time), 583.330

(computation of time), and 583.340 (additional time upon affidavit).

36265

§ 583,320, Extension of time
583.320. The parties may by written stipulation extend the time

within which an action must be brought to trial pursuant to this article.
The stipulation need not be filed but, if it is not filed, the stipulat-
ion shall be brought to the attention of the court if relevant to a
motion [or proceeding] for dismissal.

Comment., Section 383,320 continues the substance of portions of
gubdivisions (c¢) and (d) of former Section 583, and extends to actions
in which there has been an appeal. This overrules prior case law. See,
e.g., cases cited in Good v. State, 273 Cal. App.2d 587, 590, 78 Cal.

Rptr. 316, {(1969). The requirement that the stipulation be filed
is not continued; it was unduly restrictive,

36249
§ 583.330. Computation of time

583.330., In computing the time within which an action must be
brought to trial pursuant to this article, there shall be excluded the
time during which any of the following conditions existed:

(a) The jurisdiction of the court to try the action was suspended.

(b) Prosecution or trial of the action was stayed or enjoined.

{¢) Bringing the action to trial, for any other reason, was impos-
sible, impracticable, or futile. In making a determination pursuant to
this subdivision the court shall make a reascnable allowance for the
period of delay caused by special circumstances that hindered the
plaintiff in bringing the action to trial within the time prescribed in
this article.

Comment. Subdivision (a) of Section 583.330 continues the sub-

stance of the last portion of subdivision (f) of former Section 583.

Subdivision (b) codifies existing case law.
Subdivision (¢) codifies the case law "impossible, impractical, or

futile" standard, but prescribes a more liberal interpretation of the
standard., See Section 583,130 (policy statement). Under subdivision
(c) special circumstances would include such factors beyond the control
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§ 583.340

of the party as death (contrast Anderson v. Superior Court, 137 Cal. 95,
200 Pac. 963 (1921)), illness (contrast Singelyn v. Superior Court, 62
Cal. App.3d 972, 133 cal. Rptr. 486 (1976)), or necessary absence of a
party or counsel for a party (see, e.g., Pacific Greyhound Lines v.
Superior Court, 28 Cal.2d 61, 168 P.2d 665 (1946)), cessation of law
practice by counsel, disqualification, disbarment, or suspension of
counsel, abandonment of the interests of the party by counsel without
the participation or acquiesence of the party, loss of position on trial
calendar (cf. Woley v. Turkus, 51 Cal.2d 402, 334 P.2d 12 (1958)), and
congested trial calendar (see e.g., Goers v. Superior Court, 57 Cal.
App.3d 72, 129 Cal. Rptr., 29 (1976)). Subdivision (c} would also
enable the court to make an allowance for such matters as delay occa-
sioned by numerous parties or pleadings (see, e.g., Brunzell Comstr. Co.
v. Wagner, 2 Cal,3d 545, 86 Cal, Rptr. 297, 468 P.2d 553 (1970)), sever-
ance of a cause or issue for separate trial (cf. Pasadena v, Alhambra,
33 Cal.2d 908, 207 P.2d 17 {1949)), requirement for or pendency of
arbitration (see, e.g., Section 1141.17; Brown v. Engstrom, 89 Cal.
App.3d 513, 152 Cal, Rptr. 628 (1979)), desirability of awaiting deter-
mination of an issue in another case (cf. Rose v. Knapp, 38 Cal.2d 114,
237 P.2d 981 (1951)), and prior entry of judgment in the action by
default or by action other than trial (see, e.g., Maguire v, Collier, 49
Cal. App.3d 309, 122 cal. Rptr. 510 (1975)).

405/848
§ 583.340. Additional time upon affidavit
583.340. (a) The time within which an actlon must be brought to

trial pursuant to this article is extended for one year without court
order or other court action if before expiration of the time the plaintiff
files the affidavit prescribed in this section. An extension of time

may be made pursuant to this section only once and the extension applies
to all parties to the action whether or not they have joined in the
affidavit,

{(b) The affidavit shall state in substance all of the following:

(1) The plaintiff believes the action is meritorious.

(2) The plaintiff has not abandoned the action.

(3) The plaintiff in good faith intends to bring the action to
trial within one year after expiration of the time within which the
action must otherwise be brought to trial,

(4) The estimated date to which the time is extended.

{(c) The plaintiff shall serve a copy of the affidavit on the other
parties who have appeared in the action, together with a statement of

the date the affidavit was filed. Failure to make service does not
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§ 583.350

affect the extension of time. The statements in the affidavit may not
be controverted except for the statement of the estimated date to which
the time is extended.

(d) Nothing in this section affects discretionary dismissal of an
action pursuant to Article 4 (commencing with Section 583.410), the
right of the parties to extend time by written stipulation pursuant to
Section 583.320, or the computation of time before or during the extension

in the manner prescribed in Section 583,330,

Comment. Section 583.340 is new.

29636
§ 583.350. Mandatory dismissal
583,350, An action shall be dismissed by the court on its own

motion or on motion of the defendant 1f the action is not brought to
trial within the time prescribed in this article.

Comment. Section 583.350 continues the substance of portions of
subdivisions (b), {c), and (d) of former Section 583, with the exception

of the references to due notice to the plaintiff, which duplicated
general provisions. See Sections 1005 and 1005.5 {notice of motion).

36267
Article 4. Discretionary Dismissal for Delay

§ 583.410. Discretionarvy dismissal
583.410. {(a) The court may in its discretion dismiss an action

for delay in prosecution pursuant to this article if to do so appears to
the court appropriate under the circumstances of the case,
(b) Dismissal shall be pursuant to the procedure and in accordance

with the criteria prescribed by rules adopted by the Judicial Council.

Comment. Section 583.410 continues the substance of subdivision
(a) of former Section 583. It makes clear the authority of the Judicial
Council to prescribe criteria. See subdivision (e) of Rule 203.5 of the
California Rules of Court (matters considered by court in ruling on
motion)., Section 583.410 prescribes the exclusive authority of a court
to order discretionary dismissal for delay in prosecution of an action.
See, e.g., Weeks v. Roberts, 68 Cal.2d 802, 442 P.2d 361, 69 Cal. Rptr,
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305 (1968) (two-year statute limits court's inherent power to dismiss

for want of prosecution at any time). Nothing in Section 583.410 limits
any applicable remedies for abuse of process by a party.

36266

§ 583,420, Time for discretionary dismissal

583.420. The court may dismiss an actlon pursuant to this article
for delay prosecution in any of the following circumstances:

{a) Service and return are not made one year before the time
within which service and return mist be made pursuant to Article 2
(commencing with Section 583.21Q0).

{b) The action is not brought to trial two years before the time
within which an action must be brought to trial pursuant to Article 3
{commencing with Section 583.310).

{c) A new trial is granted and the action is not again brought to

trial one year before the time within which an action mst again bde

brought to trial pursuant to Article 3 (commencing with Section 583,310).

Comment. Subdivision {(a) of Section 583.420 continues the substance
of former Section 583{a) as it related to the authority of the court to
dismiss for delay in making service and return. See, e.g., Black Bros.
Co. v. Superior Court, 265 Cal, App.2d 501, 71 Cal. Rptr. 344 (1968)
{two-year discreticnary dismissal statute applicable to dismissal for
delay in service and return) (disapproved on other grounds in Denhan v.
Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86 Cal. Rptr. 65 (1970)).

Subdivision (b) changes the two-year discretionary dismissal period
of former Section 583(a) for delay in bringing to trial to three years.

Subdivision {(c) codifies the effect of cases stating the authority
of the court to dismiss for delay in bringing to a new trial under
inherent power of the court. See, e.g., Blue Chip Enterprises, Inc. v.
Brentwood Sav. & Loan Assn., 71 Cal. App.3d 706, 139 Cal Rptr. 651
{1977).
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§ 583.430. Authority of court

583.430. (a)} In a proceeding for dismissal of an action pursuant
to this article for delay in prosecution the court in its discretion may
do any of the following if to do so appears to the court appropriate

under the circumstances of the case:
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(1) Require as a condition of granting or denial of dismissal that
the parties comply with such terms as appear to the court proper to
effectuate substantial justice,

(2) Require as a condition of denial of dismissal that the plaintiff
or the plaintiff's attorney pay to the defendant a sum to be fixed by
the court as a reasonable allowance for all or part of a defendant's
costs, actual expenses and reasonable attorney's fees that have resulted
from the delay.

{(b) The court may make any order nécessary to effectuate the
authority provided in this section, including but not limited to tenta-

tive rulings and provisional and conditicnal orders.

Comment. Section 583.430 is new. It codifies a portion of Rule
203.5 of the California Rules of Court. In exercising its authority
under Section 583.430, the court must consider the criteria prescribed
in Rule 203.5 as well as the policy of the state favoring trial on the
merits. See Sections 583.410(b) (discretionary dismissal) and 583.130
(policy statement).

Subdivision (a){l) permits the court to condition granting of
dismissal on such matters as waiver by the defendant of a statute of
limitations or dismissal by the defendant of a cross-complaint, and
to condition denial of dismissal on such matters as completion of dis-
covery, certificate of readiness for trial, or motion to advance trial
date.

Subdivision (a)(2) codifies the rule that the court may condition
denial of dismissal upon payment by the plaintiff or the plaintiff’'s
attorney of the defendant's costs, expenses, and attorney's fees. See,
e.g., Hansen v. Snap-Tite, Inc., 23 Cal. App.3d 208, 100 Cal. Rptr. 51
{1972).
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[Article 5. Dismissal Calendar]

[Note. This article is reserved for a procedure for the courts to
weed out dormant cases on a mass basis, An example of such a procedure
would be a dismissal calendar on which a case that has not been brought
to trial within & certain period of time will be placed, with notice to
the parties to show cause why the case should not be dismissed for lack
of prosecution. Whether such a procedure should be adopted and the
precise content of such a procedure has been deferred pending receipt of

information from local court administrators.]
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